
	CHAPTER 7: INTELLECTUAL PROPERTY RIGHTS

	Objective

APEC economies will:

a.
in conformance with the principles of the TRIPS Agreement:

· ensure adequate and effective protection, including legislation, administration and enforcement of intellectual property rights, 
· foster harmonization of intellectual property rights systems in the APEC region, promote transparency strengthen public awareness activities, 

· strengthen public awareness activities, and 

· promote dialogue on emerging intellectual property policy issues, with a view to further improve intellectual property rights protection and use of the intellectual property rights systems for the social and economic benefit of members.

b. address the challenges for intellectual property rights arising from the rapid growth and developments of the New Economy by:

· establishing legal frameworks to promote creative endeavor and encourage on-line activity;

· ensuring a balance between the different rights and interests of copyright owners, users and distributors;

· establishing an appropriate balance among all stakeholders, including content providers and ISPs in terms of the liabilities for infringing intellectual property on-line; and

· providing incentives for innovation without sacrificing the community’s interest in reasonable access to information.



	Guidelines

Each APEC economy will: 

a.
ensure that intellectual property rights are granted through expeditious, simple, and cost-effective procedures;

b.
ensure that adequate and effective civil and administrative procedures and remedies are available against infringement of intellectual property rights; 

c.      implement and maintain standards  consistent with the APEC Leaders’ Transparency Standards; and

d.
provide and expand bilateral technical cooperation in relation to areas such as patent search and examination, computerization and human resources development in order to ensure adequate intellectual property right protection in compliance with the TRIPS Agreement.



	Collective Actions

APEC economies will take the following collective actions:

a.
Deepening the Dialogue on Intellectual Property Policy;

b.
Support for Easy and Prompt Acquisition of Rights:

(i)
Participation in International IP-related Systems

(ii)
Establishing Internationally Harmonized IPR Systems

(iii)
Cooperation on Searches and Examinations;

c.
Electronic Processing of IPR-related Procedures:

(i)
Electronic Filing Systems
(ii)
Dissemination of Information by Electronic Means;

d.
Appropriate Protection of IPR in New Fields:

(i)
Protection for Biotechnology and Computer-related Inventions

(ii)
Protection for Geographical Indications

(iii)
Electronic commerce;

e.
Cooperation for Improvements to the Operation of IP System;
f.
Establishing Effective Systems for IPR Enforcement:

(i)
Establishment of Enforcement Guidelines

(ii)
Exchange of Information Concerning IPR Infringement

(iii)
Cooperation with other fora/authorities

g.
Promoting IP Asset Management in APEC Economies;

h.
Raising Public Awareness;

i.
Facilitation of Technology Transfer through Ensuring IP Protection. 
The current CAP relating to intellectual property rights can be found in the Intellectual Property Rights Collective Action Plan.



	Malaysia’s Approach to Intellectual Property Rights in 2005

The Intellectual Property Corporation of Malaysia has upgraded the computer system to ensure the expeditious granting of IP Rights. The Corporation will provide on-line filing and on-line search facilities to the public subject to passage of the Electronic Government Act by the Parliament. The on-line filing and on-line search system for intellectual property will cover Trade Mark Filing and Patent Filing. The Corporation has updated the centralised system for enquiries/complaints and provide IP information through our new website: http://www.myipo.gov.my. 

The Attorney General’s Chamber is reviewing the intellectual property laws starting with the Copyright Act. Malaysia will accede to the WIPO Internet Treaty after amending the Copyright Act. 

The Ministry of Domestic Trade and Consumer Affairs has established a special Export Unit to foil attempts by pirates who are trying to export pirated goods or transhipped through the country via airports. The Officers are stationed at exit points and aided by the placement of two high tech scanner machines at the major airports in Malaysia.

The awareness programmes that have been initiated are still on going.  Several programs were implemented for specific target groups such as researchers, entrepreneurs, educators, students, journalists and general public in an effort to enhance the public awareness on intellectual property. The programs covered every state in Malaysia and involved participation of custom officials, judiciary, enforcement officials, universities, research institutes, colleges, schools and intellectual property practitioners.




	Chapter 7: Malaysia’s General Approach to Intellectual Property Rights in 2005

	Section
	 Improvements Implemented Since Last IAP
	Current Situation Regarding Laws and Administrative Procedures
	Further Action  Planned

	TRIPS implementation 


	
	· Malaysian legislations conform to TRIPs Agreement.

· Malaysia was taken off from the list of countries to be reviewed in September 2002 due to its compliance to the TRIPs Agreement.
	· The lead agency i.e. the Ministry of Health together with the Ministry of Domestic Trade and Consumer Affairs and the Ministry of International Trade and Industry are discussing on the implementation of the data exclusivity system in Malaysia.

	Ensuring the Expeditious Granting of IP Rights


	· Computer system has been upgraded.

· Updating and amending Patent and Trade Mark data by using Data Verification System.
	· The instrument for PCT will be deposited by end of this year.

· The on-line filing and on-line search facilities to the public will be provided subject to the approval of Electronic-Government Act by the Parliament.

· The Attorney General’s Chamber is reviewing the Copyright Act to accede the WIPO Copyright Treaty (WCT) and WIPO Performances and Phonograms Treaty (WPPT).

Contact person:

Ms. Siti Eaisah Mohamad

Intellectual Property Corporation of Malaysia

Tel: 603-2274 5234

Fax: 603-2274 1332 

e-mail: seaisah@myipo.gov.my.


	

	Effective Enforcement of IP Rights


	· Established a special Export Unit. The officers are stationed at exit points, to foil attempts by pirates who are trying to export pirated goods. This move is aided by the placement of two high tech scanner machines at the major airports in Malaysia.
	· Established a Special Team to combat piracy since 1999 and still on going.

· Optical Disc Act 2000 has been implemented effectively to ensure legitimate operations and manufacturing of optical discs.

· Curtailing production of pirated discs due to excess supply of optical disc products by:

· Issuances of manufacturing licences for optical discs has been stopped since 16 March 2003;

· Prohibition of acquisition/importation of production machinery since September 2001 except for replacement or upgrading;

· Implementation of a security feature that requires engraving a designated manufacturing code to the mould of the production machines which enables authorities to track manufacturers of pirated discs which have been confiscated; and

· Requiring producers to submit monthly report on optical discs produced, production volume and usage of raw materials for monitoring of legal operations

· Prohibited sales of optical discs in open premises since August 2001.

· Implementation of a ‘Reward System’ of USD2,631 (RM10,000) to those who provide information leading to confiscation of each illegal production machine.

· Ongoing enforcement to curb IP infringement activities.
	

	Public Education and Awareness of IP, enhanced IP user skills


	· Organized a National IP Day on 3 March 2003 and will be celebrated every year.

· Intensified awareness programmes at universities all over Malaysia.
	· Nation-wide IP awareness campaigns for researchers, entrepreneurs, teachers, students, journalists and general public since year 2002.

· Awareness programmes for public, private universities colleges, schools, custom officials, judiciary and IP practitioners.

· Provide IP booths during exhibitions organized by local authorities and universities.

· Regular awareness advertisements in newspaper, magazines and television.


	· Promoting awareness by introducing IP curriculum into the national education system

· Providing IP Mobile Clinic

	APEC Cooperation on IP Issues

Promote transparency of IPR 

requirements, including by 

implementing the APEC 

Leaders’ Transparency 

Standards on Intellectual 

Property Rights(  


	Upgraded IPCM’s website: www.myipo.gov. 

· Updated IPCM website with laws and regulations, administrative notices and registration procedures.


	National IPR Service Center

· IPCM is currently providing services similar to an IPR Service Center.

· Implementation status:

· Developed an IPCM web-site giving information on IP related laws and regulations (trade mark, patent, copyrights, industrial design, layout design of integrated circuit and geographical indications) for public access;

· Cater for walk-in and on-line enquiries;

· Provide information on procedure for IP application and registration process;

· Allow user to download application forms on trademark, patent, industrial design and geographical indication;

· Contact information for enquiries and comments; and 

· Information available on-line though IPCM’s werbsite.

IPR Tool Kit

Status of Malaysia’s Implementaton:

· Publication of Practical Guide:

· Registration process and application forms on Trademark, Industrial Design, Patent and Geographical Indication can be obtained from IPCM’s website.

· Examiner’s Manual Guidelines on Trademark, Industrial Designs and Patent can be purchased from IPCM office.

· Standard Operating Procedure Manual is a reference tool only for enforcement officials and is not published for the public.

· Training Workshops and Manuals:

· Malaysian Intellectual Property Training Center (IPTC) conducts regular seminar and workshop including areas such as:

(i) IPR protection;

(ii) IP and technology development;

(iii) rights and enforcement; and

(iv) counterfeiting and border measures.

· IPTC maintain close collaboration in organising seminars and workshops with:

(i) schools;

(ii) universities and colleges;

(iii) research institutes;

(iv) foreign IP office;
(v) international organization such as World Intellectual Property Organization (WIPO), World Trade Organization (WTO), World Customs Organization (WCO), European Patent Office (EPO) and Japan Patent Office (JPO).
· All laws, regulations and rulings related to IP rights are stated in specific Acts.  These information are also available at the Intellectual Property Corporation of Malaysia’s (MyIPO) website: www.myipo.gov.my.

· Process for application, issuance and registration of IP rights are stated in specific Acts.  These information are also available at the MyIPO website (www.myipo.gov.my) and in the form of pamphlet and brochure for public distribution.
· MyIPO has set up a centralised mechanism for enquiries/complaints through its website: www.myipo.gov.my.

· Providing awareness programmes for SMEs and guide them on registration procedures upon request.

· A system on registration of industrial property that includes: the reasons in writing, if applicable, for refusal to register a patent or trade mark; opportunity to contest a refusal and request a review by a higher authority, opportunity to oppose or challenge an application, or seek cancellation of a previously-granted trademark or patent; decisions in opposition or cancellation proceeding that are reasoned and in writing are provided under the specific Acts and regulations related to IP.

· Final judicial and/or administrative rulings are published in the respective Law Journal and Law Report. The rulings are announced in the courtroom with the attendance of the parties and their respective lawyers.

· Measures proposed for adoption are published after approval from the Cabinet and Parliament. Provide timely updates of IPR regimes in the websites, with easy access to parties, and including via the APEC Secretariat.

· All IPR rules, regulations, etc., are reviewed to ensure they are simple, clear, and consistent, and where possible resolve issues raised in a timely manner.


	IPR Service Center

IPCM is still in the process of improving its services to the users.


	Improvements in Malaysia’s Approach to Intellectual Property Rights since 1996

	Section
	Position at Base Year (1996)
	Cumulative Improvements Implemented to Date

	General Policy Position


	· Registration of patents and trademarks within the internationally accepted period.

	· Malaysia has had its intellectual property legislations reviewed in November 2001 by the TRIPS Council in Geneva. Intellectual Property Division of Malaysia has formed a Working Group on Intellectual Property, to address issues on Doha Declaration, which are currently being discussed at the meetings of the TRIPS Council. The issues are:

(i) TRIPS and Health Declaration;

(ii) Extension of Additional Protection of Geographical Indications under Article 23 to products other than wines and spirits;

(iii) Review of Article 27.3(b) and relationship with CBD;

(iv) Multilateral Register for wines and spirits; and

(v) Other issues – Non-violation, Review of 71.1, E-commerce, Technical Cooperation.

· Intellectual Property Division (IPD) of Malaysia has been corporatised on 3 March 2003, which is now called the Intellectual Property Corporation of Malaysia. Its main objective is to further improve the IP system in Malaysia.     


	Ensuring the Expeditious Granting of IP Rights


	· Members of WIPO, Paris Convention and Berne Convention.   
	· The new Corporation has engaged 143 additional officers and staff to ensure the smooth administration and expeditious granting of IP Rights.

· Currently JICA is assisting the Corporation to implement the Industrial Design Automation System and Patent Document Search System Environment.


	Effective Enforcement of IP Rights


	· Laws amended to simplify application and grant procedures.

	· Malaysia has established an inter-agency Special Copyright Task Force in April 1999 to coordinate efforts to curb infringements of IPR.  The recent program called “OPS TULEN” was launched on September 1, 2002 to legalise unlicensed software among corporate users.  The agencies involved are the Royal Police, Ministry of Domestic Trade, National Film Board, Customs Department and other related authorities.

· Malaysia has implemented forensic testing on Optical Disc product to trace the source of piracy.
· Malaysia has launched an All Out Enforcement initiative to curb Optical Disc piracy.

	Public Education and Awareness


	
	· Under the awareness programs, currently the Intellectual Property Division, is conducting 13 seminars for Small and Medium Scale Industries (SMI) throughout Malaysia as well as conducting activities, exhibitions and other awareness programmes to the general public.

· The awareness programmes that have been initiated are still on going.
· Budget on IP Awareness campaign has been increased from RM 2 million (USD 0.53) to RM7.5 million (USD 1.97 million).   


	APEC Cooperation on IP Issues


	
	· The harmonization of Trademarks and Patents System among the ASEAN member countries are still on going under the Patents and Trademarks Expert Group of the ASEAN member Countries.

· Malaysia is in the process of up-grading the IP Information center where it will serve as Malaysia’s Service Center for intellectual property.

	Continuously strive to increase 

transparency of IPR requirements,

 including implementation of 

APEC Leaders’ Transparency 

Standards on Intellectual Property

 Rights(  


	
	· All laws, regulations and rulings related to IP rights are stated in specific Acts.  These information are also available at the Intellectual Property Corporation of Malaysia’s (MyIPO) website: www.myipo.gov.my.

· Process for application, issuance and registration of IP rights are stated in specific Acts.  These information are also available at the MyIPO website (www.myipo.gov.my) and in the form of pamphlet and brochure for public distribution.
· MyIPO has set up a centralised mechanism for enquiries/complaints through its website: www.myipo.gov.my.

· Providing awareness programmes for SMEs and guide them on registration procedures upon request.

· A system on registration of industrial property that includes: the reasons in writing, if applicable, for refusal to register a patent or trade mark; opportunity to contest a refusal and request a review by a higher authority, opportunity to oppose or challenge an application, or seek cancellation of a previously-granted trademark or patent; decisions in opposition or cancellation proceeding that are reasoned and in writing are provided under the specific Acts and regulations related to IP.

· Final judicial and/or administrative rulings are published in the respective Law Journal and Law Report. The rulings are announced in the courtroom with the attendance of the parties and their respective lawyers.

· Measures proposed for adoption are published after approval from the Cabinet and Parliament. Provide timely updates of IPR regimes in the websites, with easy access to parties, and including via the APEC Secretariat.

· All IPR rules, regulations, etc., are reviewed to ensure they are simple, clear, and consistent, and where possible resolve issues raised in a timely manner.




Appendix – APEC Leaders Transparency Standards on Intellectual Property

Introduction

On 27 October 2002, in Los Cabos, Mexico, APEC Leaders adopted the Statement to Implement APEC Transparency Standards (“Leaders’ Statement”), and directed that these standards be implemented as soon as possible, and in no case later than January 2005.  In paragraph 8 of the Leaders’ Statement, APEC Leaders instructed that “APEC sub-fora that have not developed specific transparency provisions should do so,” and further instructed that such new transparency provisions should be presented to Leaders upon completion for incorporation into the Leaders’ Statement.  Accordingly, the Intellectual Property Experts Group (IPEG) developed the following set of transparency standards on intellectual property for incorporation into the Leaders’ Statement.  These principles flow from the General Principles on Transparency agreed to by APEC Leaders at Los Cabos, and provide specific guidance for implementation within an intellectual property context.  

Transparency Standards on Intellectual Property:

1.  In accordance with paragraph 1 of the Leaders’ Statement, each Economy will promptly publish in its national language or otherwise make available its laws, regulations, and progressively, all procedures concerning the protection, including enforcement, of intellectual property rights in such a manner as to enable interested parties to become acquainted with them and so that the system for protecting and enforcing intellectual property rights shall be transparent.

2.  Furthermore, each Economy will clarify procedures and practices regarding application, issuance, and registration of intellectual property rights by providing the following information:  (a) Clear and simple instructions, and an explanation of the steps involved regarding the application and registration process, (b) Examination guidelines and assessment criteria used to review an application for approval, if applicable, (c) Contact points for inquires on standards, technical regulations, and other requirements, (d) Provisions that are directed to SMEs.

3.  Each Economy will also provide a system for the registration of industrial property, which shall include: (a) Providing to the applicant a communication in writing, which may be electronic, of the reasons for any refusal to register a trademark or grant a patent; (b) Providing to the applicant an opportunity to respond to communications from the relevant government authorities, to contest an initial refusal, and to have a higher authority review any  refusal to register a trademark or grant a patent; (c) An opportunity for interested parties to petition to oppose or to challenge a trademark or patent application or to seek cancellation after a trademark has been registered or a patent has been granted; and (d) A requirement that decisions in opposition or cancellation proceedings be reasoned and in writing.
4.  Each Economy will provide that final judicial decisions or administrative rulings, those where appeals are no longer possible, of general applicability pertaining to the protection, including enforcement, of intellectual property rights shall be communicated to the parties to the proceedings.   Each Economy will also provide for prompt publication of such decisions or rulings, or where such publication is not practicable, made publicly available, in a national language in such a manner as to enable governments and rights holders to become acquainted with them.
5.  In accordance with paragraph 2 of the Leaders’ Statement, each Economy will, when possible, publish in advance any proposed changes to laws, regulations, and progressively, all procedures concerning the protection, including enforcement, of intellectual property rights, and provide interested persons a reasonable opportunity for public comment.   Each Economy will also make available to all interested parties timely updates of changes to intellectual property law statutory regimes, including via the APEC Secretariat.

6.  In addition to paragraphs 3, 4, and 5 of the Leaders’ Statement, each Economy will conduct periodic reviews of administrative regulations, rules, and procedures to ensure they are simplified, consistent, and transparent.   Outstanding issues raised by the reviews will be resolved in a timely manner.

7.  Each Economy will publish information on its efforts to provide effective enforcement of intellectual property rights in its civil, administrative and criminal system, including any statistical information that the Economy may collect for such purposes.

8.  Each Economy will conduct regular briefings in appropriate fora to provide updates on the status of intellectual property protection and enforcement as well as future policy direction, if appropriate

Confidential information - Nothing in the provisions of this statement shall require an Economy to disclose confidential information which would impede law enforcement or otherwise be contrary to the public interest or would prejudice the legitimate commercial interests of particular enterprises, public or private.

( Economies should report against the actual language in the APEC Leaders’ Transparency Standards on Intellectual Property Rights, which can be found in the �HYPERLINK  \l "Appendix"��Appendix� at the end of this document.  


( Economies should report against the actual language in the APEC Leaders’ Transparency Standards on Intellectual Property Rights, which can be found in the �HYPERLINK  \l "Appendix"��Appendix� at the end of this document.  Economies should continue to use 1996 as the base year for previously raised IAP transparency issues, but may use 2003 as the base year for reporting on new transparency commitments per the APEC Leaders’ Transparency Standards.








